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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

FUNKHOUSER & TWOHY,
908 Old National Bank Bldg.,

Spokane, Washington.

Attorneys for Plaintiff and Appellant.

TODD, HOLMAN & SPRAGUE,
1006 Hoge Bldg.,

Seattle, Washington.

CROLLARD & O'CONNOR,
First National Bank Bldg.,

Wenatchee, Washington.

Attorneys for Defendant and Appellee.

In the District Court of the United States, Eastern

District of Washington, Northern Division.

No. L-4800.

J. L. KANE,
Plaintiff,

vs.

PUGET SOUND POWER & LIGHT COMPANY,
a corporation.

Defendant.

COMPLAINT.

Comes now the plaintiff and for cause of action

alleges

:
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I.

That the plaintiff is and was at all times here-

inafter mentioned a citizen of the State of Wash-

ington and a resident of Chelan County. That the

defendant is a corporation organized mider the

laws of the State of Massachusetts, doing business

in the State of Washington and in the County of

Chelan.

II.

That the amount involved in this action exceeds

the smn of Three Thousand ($3,000.00) Dollars,

exclusive of interest and costs.

III.

That on October 30, 1923, the State of Washing-

ton, thru its Commissioner of Public Lands, issued

a certain booming lease, being No. 701, to the Co-

lumbia Timber Products Company, a corporation,

w^hich said booming lease ran for a term of ten

years and covered the unplatted first class shore

lands in front of Lots 2, 3, 6 and 7, Section 14, Lots

1 and 2 of Section 23, Township 22 N., R. 20, E. W.
M. That said lease was duly and regularly assigned

to this plaintiff under date of January 4, 1926, by

said Columbia Timber Products Company. That

said assignment carried all [1*] the rights of said

corporation to said lease for the remainder of its

term.

*Page numbering appearing at the foot of page of original certified

Transcript of Record.
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IV.

That the defendant is the successor in interest

and has assumed all the liabilities of the Washing-

ton Electric Company, a corporation, which thereto-

fore had constructed a dam in the Columbia River

at Rock Island, Washington, some miles below the

leased premises of the plaintiff. That the dam was

constructed in the East Channel of the river during

the fall and winter of 1930 and 1931, at which time

a coffer dam was constructed in the West Channel

of the river, causing the water to back up to a height

of about six feet on the leased premises, changing

the current on same, thereby diverting the wood and

logs aw^ay from said booms. That the gates of said

dam were closed on or about the 21st day of De-

cember, 1931, causing the backwater to raise to a

height of over twelve feet on the plaintiff's prop-

erty.

y.

That the shore lands above referred to and in-

cluded in said lease were covered in part by a large

eddy in the Columbia River, and in the natural con-

dition of said river logs and driftwood floating dowm
said stream in large part gravitated into said eddy

and could be caught and held by a boom or series

of booms. That for the purpose of recovering the

said logs and driftwood so floating down the said

stream and manufacturing and converting them
into marketable wood the plaintiff or his prede-

cessors in interest had at a proper and suitable

place erected and constructed the necessary booms:
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at the times herein mentioned the plaintiff was the

lessee of said booms and plaintiff and his prede-

cessors in interest had for a long time been in the

business of gathering the said logs and driftwood

out of the eddy so formed in the said river by the

means of said booms and had been and was in the

l)usiness of manufacturing and making wood for the

market at the City of Wenatchee and adjacent [2]

territory, and would thereby catch and remove

large quantities of said driftwood and logs and was

supplying the same to the said market and deriving

therefrom large profits, and but for the action of

the defendant in raising the waters of the said river

and changing its current, the said plaintiff could

and would have continued in said business. That

there was and is no other place on the said river

where a boom could be constructed for the purpose

of gathering and supplying wood to the market at

the city of Wenatchee and adjacent territory, and

because of the actions of the defendant herein com-

plained of it was and is impossible to reconstruct

a boom or to otherwise gather the said logs and

driftwood from the said river; and the action of

the defendant has completely and entirely de-

stroyed the said booms and the business of the

plaintiff in gathering wood and other lumber ma-

terials for the said market.

VI.

That prior to the construction of the dam by the

defendant, as herein stated, the usual rate of the
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current of the Columbia River at the place where

the plaintiff's booms were constructed at the high

water period was about 6% miles per hour and that

because of the construction of the said dam the

speed was increased to 11 miles per hour. That dur-

ing the spring and summer of each year the water

in the said Columbia River rises, owing to the melt-

ing of snows, and great quantities of logs and drift-

wood float down the said river, and it was for the

purpose of catching and holding these logs that

the booms herein mentioned were constructed and

it was possible to successfully catch and hold the

said logs when the speed of the current was 6%
miles per hour, but that by the construction of the

said dam by the defendant and speed [3] and rise

of the said river at the place where the plaintiff's

property was located were increased as hereinbe-

fore set forth, thereby causing a large majority of

the said logs and driftwood to pass the said booms

and eddy herein mentioned, and also a large por-

tion of the logs that were gathered in the said eddy

and retained by means of the said booms was forced

out of the said eddy and swept away down the river

during periods of high water because of the in-

creased rate of speed and rise, as hereinbefore com-

plained of. That because of the construction of the

said dam the water in said river at the place of

business hereinbefore mentioned was raised twelve

feet above normal, thereby causing the plaintiff's

property to be swamped for a great length of time,

thus preventing the plaintiff from entering on the
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said property and conducting his said business, and

also causing the logs and driftwood which had been

gathered in the said eddy to be swept away or lost

by the increased speed of the said current caused by

the construction of the said dam. That upon the

construction of the said dam the current at the

plaintiff's place of business was so changed by the

said dam as to cause the water to enter the said

eddy at a place different from that at which it had

theretofore entered and thus making it impossible

to float the logs to the place where the plaintiff had

been and was prepared to cut and use the said logs.

That during the period of high water in 1932 the

plaintiff had gathered and accumulated in the said

eddy about 5,000 cords of logs and driftwood

of the value of about $20,000, and that by reason of

the construction of the said dam and the consequent

rising of the water in said river, the plaintiff was

prevented from using his said premises and con-

verting the said logs and driftwood into firewood

and other lumber materials ready for the market

until the latter part of September ; and that but for

the said changed condition of the said river as

herein set forth the plaintiff [4] would have cut

and manufactured the said wood during the months

of July, August and September, and would have

been able to gather and market all of the said wood.

That about the 16th of October, 1932, a fire occurred

by which about 2500 cords of the said wood was

destroyed and the said wood at that time was of

the value of $10,000.00 and the plaintiff was dam-
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aged by reason of the said loss in the sum of $10,-

000.00. That about 2500 cords of the said logs and

driftwood remained in the eddy and the plaintiff

was unable to reach and gather the same and con-

vert it into marketable wood because of the changed

current of the said river, and that said 2500 cords

were gradually swept away by the said river and

whatever was left lost at the time of the destruc-

tion of the booms, as herein complained of. That

at the time said booms were finally carried away

and destroyed, to-wit, on or about June 18, 1933,

there was located within said booms about 20,000

cords of driftwood and logs of the value of about

$60,000.00, all of which was swept away and en-

tirely lost to the plaintiff. That said condition has

continued to exist and at no time since has this

plaintiff been able to carry on said booming opera-

tion, as above outlined.

VII.

That as a result this plaintiff has been damaged

in the sum of Eighty Thousand ($80,000.00) Dol-

lars, no part of which has been paid.

Wherefore, plaintiff prays for judgment in the

sum of Eighty Thousand ($80,000.00) Dollars, and

for his costs and disbursements herein incurred. [5]

AND FOE A SECOND CAUSE OF ACTION
PLAINTIFF ALLEGES:

I.

That the plaintiff is and was at all times herein-

after mentioned a citizen of the State of Washing-
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ton and a resident of Chelan County. That the de-

fendant is a corporation organized under the laws

of the State of Massachusetts, doing business in the

State of Washington and in the County of Chelan.

II.

That the amount involved in this action exceeds

the sum of Three Thousand ($3,000.00) Dollars,

exclusive of interest and costs.

III.

That on October 30, 1923, the State of Washing-

ton, thru its Commissioner of Public Lands, issued

a certain booming lease, being No. 701, to the Co-

lumbia Timber Products Company, a corporation,

which said booming lease ran for a term of ten

years and covered the unplatted first class shore

lands in front of Lots 2, 3, 6 and 7, Section 14, and

Lots 1 and 2 of Section 23, Township 22 N. R. 20,

E. W. M. That said lease was duly and regularly

assigned to this plaintiff under date of January 4,

1926, by said Columbia Timber Products Company.

That said assignment carried all the rights of said

corporation to said lease for the remainder of its

term.

IV.

That on the 21st day of August, 1933, by resolu-

tion of the trustees of the Columbia Timber Prod-

ucts Company there was sold to J. L. Kane, Agent,

all the assets of said corporation, including its un-

expired lease to the State of Washington, and all

claims for damages which it might have because

of injury to its leasehold. And in said transaction
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J. L. Kane, Agent, was acting for all creditors of

the corporation, all of whom are residents of the

State of Washington. [6]

V.

That the defendant is the successor in interest

and has assmned all the liabilities of the Washing-

ton Electric Company, a corporation, which there-

tofore had constructed a dam in the Columbia

River at Rock Island, Washington. That the gates

of said dam were closed on or about the 21st day

of December, 1931.

VI.

That said Columbia Timber Products Company

caused to be erected in said Columbia River above

the shore lands in the lease referred to a system

of booms which were valuable for the purpose of

holding and containing logs or timber that might

be brought down the river, or for catching and

holding driftwood that might come down the river.

VII.

That as a result of the construction of the dam
above referred to the waters of the Columbia River

were raised at the site of the booming operation

and the speed at which said waters flowed at that

point increased from about six miles an hour to ten

or eleven miles an hour, with the result that on

June 18, 1933, the booms erected by the Columbia

Timber Products Company were swept away by

the increased speed of said current and totally de-

stroyed. As a result this plaintiff has been damaged
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in the sum of Twenty Thousand ($20,000.00) Dol-

lars, no part of which has been paid-

Wherefore, plaintiff prays for judgment on his

second cause of action in the sum of Twenty Thou-

sand ($20,000.00) Dollars, and for his costs and

disbursements herein incurred.

FUNKHOUSER & TWOHY
Attorneys for Plaintiff

Postoffice Address:

908 Old National Bank Building

Spokane, Washington. [7]

State of Washington

County of Chelan—ss.

J. L. Kane, being first duly sworn, on oath de-

poses and says : That he is the plaintiff named in the

foregoing complaint; that he has read the same,

knows the contents thereof, and believes the same

to be true.

J. L. KANE
Subscribed and sworn to before me this 4th day

of May, 1935.

(Seal) C. B. CONNER
Notary Public in and for the State of Washington,

residing at Wenatchee.

[Endorsed]: Filed May 18, 1935. [8]
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[Title of Court and Cause.]

DEMURRER.

Comes now the defendant, Puget Sound Power &

Light Company, a corporation, and demurs to the

complaint of the plaintiff herein upon the ground

that several causes of action have been improperly

united.

The defendant further demurs to the first cause

of action contained in said complaint upon the

ground that it does not state facts sufficient to con-

stitute a cause of action.

The defendant further demurs to the second cause

of action contained in said complaint upon the fol-

lowing grounds:

1. That the plaintiff has no legal capacity to sue.

2. That there is a defect of parties plaintiff.

3. That said second cause of action does not state

facts sufficient to constitute a cause of action.

TODD, HOLMAN AND SPRAGUE
Post Office Address

:

1006 Hoge Building,

Seattle, Washington.

CROLLARD and O'CONNOR
Post Office Address

:

First National Bank Building,

Wenatchee, Washington.

Attorneys for Defendant.

[Endorsed] : Filed June 7, 1935. [9]
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[Title of Court and Cause.]

ORDER SUSTAINING DEMURRER
This cause having come on regularly for hearing

on the 20th day of June, 1935, before the Honorable

J. Stanley Webster, Judge of the above entitled

Court, upon the demurrer of the defendant to the

complaint of the plaintiff herein, and the Court

having heard the arguments of counsel and having

taken said demurrer under advisement and having

read and considered the briefs submitted by the

respectiA^e parties, and having heretofore, to-wit,

on the 11th day of July, 1935, sustained said de-

murrer by oral opinion, and being fully advised in

the premises,

NOW, THEREFORE, IT IS HEREBY
ORDERED that the demurrer of the defendant to

the first and second causes of action contained in

the complaint of the plaintiff herein be and it is

hereby sustained upon the ground that neither of

said causes of action states facts sufficient to con-

stitute a cause of action, to which the plaintiff ex-

cepts and his exceptions are hereby allowed.

Done in Open Court this 19th day of July, 1935.

J. STANLEY WEBSTER,
Judge.

Presented by:

O. K. as to form

FUNKHOUSER & TWOHY.

[Endorsed] : Filed July 19, 1935. [10]
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In the District Court of the United States, East-

ern District of Washington, Northern Division.

No. L-4800

J. L. KANE,
Plaintiff,

vs.

PUGET SOUND POWER & LIGHT COMPANY,
a corporation,

Defendant.

JUDGMENT OF DISMISSAL.

This cause having come on regularly for hearing

this day before the Honorable J. Stanley Webster,

Judge of the above entitled court, upon the motion

of defendant for judgment of dismissal of the above

entitled cause, and it appearing to the Court that

the demurrer of the defendant to the complaint

herein was sustained by written order of July 19,

1935 and that notice in writing of the sustaining of

such demurrer was duly served on the plaintiff on

July 23, 1935, and that more than ten days have

elapsed since the service of such notice and that

plaintiff has not amended nor made application for

leave to amend his complaint, and the court being

fully advised in the premises,

NOW, THEREFORE, IT IS HEREBY CON-
SIDERED, ORDERED and ADJUDGED that the

above entitled cause be and the same is hereby dis-

missed.
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IT IS FURTHER CONSIDERED, ORDERED
AND ADJUDGED that the defendant have and it

is hereby awarded judgment against the plaintiff

for its costs and disbursements which are hereby

taxed in the sum of FIVE & no/100 Dollars.

Done in open Court this 23rd day of September,

1935.

J. STANLEY WEBSTER,
Judge.

Presented by

LOWELL P. MICKELWAIT
of Attorneys for Defendant.

O.K. as to form

FUNKHOUSER & TWOHY
[Endorsed]: Filed Sep. 23, 1935. [11]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable J. Stanley Webster, District

Judge

:

The above named plaintiff in the above entitled

cause J. L. Kane, conceiving himself aggrieved by

the order and judgment made and entered by the

above Court in the above entitled cause under date

of September 23, 1935, wherein and whereby,

among other things, it was and is ordered that the

above entitled cause be and the same is hereby dis-

missed, together with a judgment for costs against
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the plaintiff, does hereby appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit from said order and judgment, and the whole

thereof, for the reasons set forth in the assignment

of errors which is filed herewith ; and he prays that

this, his petition for his said appeal, may be allowed

and the transcript of the record, proceedings and

papers on which said order was made, duly authen-

ticated, may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit.

FUNKHOUSER & TWOHY
Attorneys for J. L. Kane

[Endorsed] : Filed Dec. 21, 1935.

ORDER ALLOWING APPEAL AND FIXING
APPEAL BOND.

The foregoing petition on appeal is granted and

the claim of appeal therein made is allowed. It is

further ordered [12] that bond on appeal be fixed

in the sum of $300.00.

Done in open Court this 21st day of December,

1935.

J. STANLEY WEBSTER,
District Judge.

[Endorsed]: Filed Dec. 21, 1935. [13]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the plaintiff and files the following

assignment of errors on which he will rely upon

his prosecution of the appeal in the above entitled

cause from the judgment made by this Honorable

Court on the 23rd day of September, 1935 in the

above entitled cause.

I.

That the United States District Court in and for

the Eastern District of Washington, Northern Di-

vision, erred in sustaining the demurrer interposed

by the defendant to the original complaint filed in

said cause, by holding and deciding that the facts

stated in said complaint filed were not sufficient to

constitute a cause of action.

II.

That the said Court erred in rendering judgment

against plaintiff in said cause upon the pleadings

in said cause, and that said judgment is contrary

to law and the facts, as stated in said cause.

WHEREFORE, the said plaintiff prays that the

judgment of said Court be reversed and such direc-

tions be given that full force and efficacy may inure

to the plaintiff by reason of the cause of action set

up in his complaint filed in said cause.

FUNKHOUSER & TWOHY
Attorneys for Plaintiff and Plaintiff in Error.

[Endorsed] : Filed Dec. 21, 1935. [14]
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TTitle of Court and Cause.]

BOND FOR COSTS ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
THAT We, J. L. Kane, the Plaintiff above named,

as Principal, and the UNITED PACIFIC CAS-

UALTY INSURANCE COMPANY, a corporation

organized under the laws of the State of Washing-

ton, and authorized to transact the business of Surety

in the State of Washington as Surety, are held and

firmly bound unto Puget Sound Power & Light

Company, a corporation, the Defendant above named

in the just and full sum of THREE HUNDRED
AND NO/100 DOLLARS ($300.00), for which sum,

well and truly to be paid, we bind ourselves, our

heirs, executors, administrators and successors

jointly and severally, firmly by these presents.

Sealed with our seals and dated this 21st day of

December, 1935.

THE CONDITION OF THIS OBLIGATION
IS SUCH, THAT, WHEREAS, the above named
Defendant on the 23rd day of September, A. D.

1935. in the above entitled action and court, recov-

ered judgment against the Plaintiff above named
by a sustaining of Defendant's demurrer to the

complaint.

AND WHEREAS, the above named Principal

has heretofore given due and proper notice that he
appeals from said decision and judgment of said

District Court of the United States in and for the

Eastern District of Washington, Northern Division,
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to the Circuit Court of Appeals of the United States

at San Francisco, California. [15]

NOW, THEREFORE, IF THE SAID Principal

J. L. Kane shall pay to the Puget Sound Power &
Light Co., the Defendant above named, all costs and

damages that may be awarded against him on the

appeal, or on the dismissal thereof, not exceeding

the sum of THREE HUNDRED AND NO/100

DOLLARS, then this obligation to be void; other-

wise to remain in full force and effect.

J. L. KANE
Per L. D. KEITH,

His Attorney.

[Seal] UNITED PACIFIC CASUALTY
INSURANCE COMPANY,
By CHARLES CARROLL,

Attorney in fact

The foregoing Bond approved this 21st day of

December, A. D. 1935.

J. STANLEY WEBSTER,
Judge.

[Endorsed] : Filed Dec. 21, 1935. [16]

I

United States of America—ss.

THE PRESIDENT OF THE UNITED STATES
to PUGET SOUND POWER & LIGHT
COMPANY, a corporation, and CROLLARD
& O'CONNOR, its attorneys, GREETING:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-
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peals for the Ninth Circuit, to be held in the City

of San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to

an appeal filed in the Clerk's office of the District

Court of the United States for the Eastern District

of Washington, Northern Division, wherein J. L.

Kane is plaintiff and you are defendant in error, to

show cause, if any there be, why the judgment in

the said appeal mentioned should not be corrected,

and speedy justice should not be done to the

parties in that behalf.

WITNESS, the Honorable J. Stanley Webster,

Judge of the District Court in and for the Eastern

District of Washington, this 21 day of December,

A. D. 1935.

J. STANLEY WEBSTER,
District Judge.

Copy of within citation received this 4th day of

January, 1936.

TODD, HOLMAN & SPRAGUE
By HOLLISTER T. SPRAGUE,

Partner.

Copy received on December 24, 1935 by United
States mail, addressed to ''Messrs. Crollard &
O'Connor, Attorneys at Law, First National Bank
Building, Wenatchee, Washington."

CROLLARD & O'CONNOR
By A. J. O'CONNOR,

Attorneys for Puget Sound
Power & Light Company.
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RETURN ON SERVICE OF WRIT.

United States of America,

District of —ss.

I hereby certify and return that I served the an-

nexed [17] Citation on the therein-named Todd,

Hohnan & Sprague, attorneys by handing to and

leaving a true and correct copy thereof with Hol-

lister T. Sprague, of the firm of Todd, Holman &
Sprague, personally at Seattle in said District on

the 4th day of January A. D. 1936.

A. J. CHITTY, U. S. Marshal

By PAUL STACKHOUSE,
Deputy.

Marshal's Fees

$2.20

[Endorsed] : Filed Jan. 6, 1936. [18]

[Title of Court and Cause.]

PRAECIPE.

To the Clerk of the United States District Court

for the Eastern District of Washington, North-

ern Division:

You will kindly prepare a transcript of the rec-

ord in the above entitled matter for filing with the

Clerk of the Circuit Court of Appeals at San Fran-

cisco, California, and containing the following

items

:

1. Complaint.

2. Demurrer.
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3. Order Sustaining Demurrer.

4. Judgment of Dismissal.

5. Petition for Appeal.

6. Order Allowing Appeal and Fixing Appeal

Bond.

7. Assignment of Errors.

8. Appeal Bond.

9. Citation to Circuit Court of Appeals.

10. Praecipe for Transcript of Record.

11. Clerk's Certificate to Record.

FUNKHOUSER & TWOHY,
Attorneys for Plaintiff and Appellant.

Copy received this 17th day of January, 1936.

TODD, HOLMAN & SPRAGUE
By LOWELL P. MICKELWAIT,

Attorneys for Defendant.

[Endorsed]: Jan. 21, 1936. [19]

[Title of Court and Cause.]

CERTIFICATE OF CLERK OF THE U. S.

DISTRICT COURT TO TRANSCRIPT OF
THE RECORD.

I, A. A. LaFRAMBOISE, Clerk of the District

Court of the United States for the Eastern District

of Washington, Northern Division, do hereby cer-

tify that the foregoing printed pages numbered

from 1 to 19 inclusive, contain a full, true, and cor-

rect copy of so much of the record, papers and pro-
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ceedings in the above entitled cause as are neces-

sary to the hearing of the appeal therein in the

United States Circuit Court of Appeals, as called

for by the praecipe of counsel, as the same remains

on file and of record in the office of the Clerk of

said District Court, and that the same constitutes

the record on appeal from the final judgment of

the District Court of the United States for the

Eastern District of Washington to the United

States Circuit Court of Appeals for the Ninth

Judicial Circuit, at San Francisco, California.

I further certify that I have attached hereto and

herewith transmit the original citation issued in

said Court and cause.

I further certify that the fees of the Clerk of this

Court for preparing and certifying the foregoing

typewritten record amount to the sum of $5.35 and

that the same has been paid in full by Funkhouser

& Twohy, Attorneys for Plaintiff and Appellant.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said District

Court at Spokane, in said District this 22nd day

of January, A. D. 1935.

(Seal) A. A. LaFRAMBOISE,
Clerk.
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[Endorsed]: No. 8111. United States Circuit

Court of Appeals for the Ninth Circuit. J. L. Kane,

Appellant, vs. Puget Sound Power & Light Com-

pany, a corporation, Appellee. Transcript of Record

Upon Appeal from the District Court of the United

States for the Eastern District of Washington,

Northern Division.

Filed January 24, 1936.

PAUL P. O'BRIEN
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




